DECLARATION OF COVENANTS AND RESTRICTIONS OF THE DOWRY CREEK COMMUNITY ASSOCIATION, INC.
WHEREAS, Dowry Creek Community, Inc. A North Carolina corporation (the “Association”) I the owner of certain lands located within a community known as “Dowry Creek” in Beaufort County, North Carolina.

WHEREAS, the Association wishes to declare certain restrictive covenants affecting certain lands in Dowry Creek.

NOW, THEREFORE, the Association does hereby declare that the covenants contained herein shall be covenants running with and shall apply to the lands described in Exhibit “A”, Book 959 Page 907 and 934 including lot numbers 1-99, 101-109 on Dowry Creek Drive, and lot numbers 1, 2, 3a, 3b, 4, 5 and 6 on Spinnaker Run, and Private Open Spaces contained therein.  The Association reserves in each instance the right to add additional restrictive covenants in respect to lands to be conveyed in the future within the Properties, or to limit therein the application of this Declaration.

DEFINITIONS USED HEREIN
The term “Association” shall refer to Dowry Creek Community Association, Inc., a North Carolina nonprofit, nonstock corporation, its successors and assigns, and any other community, corporation or owners association within Dowry Creek.

The terms “Property” and “Properties” when used herein shall refer to any tract of land or subdivision thereof in Dowry Creek which has been subjected to the provisions of this Declaration or any Supplemental Declaration as may be referenced in deeds issued by the Company or any third party with the consent of the Association, including, without limitation, all that tract or parcel of land, situate, lying and being in Beaufort County, North Carolina, which include lots listed above.

The terms “Property Owner”, Owner of Property” and “Owner” when used in this Declaration shall mean and refer to all owners of an interest in real property in Dowry Creek which has been subjected to the provisions of this Declaration, including, but not limited to, owners of property or tracts of land and owners of condominium units, whether such property, tracts or units are used or intended to be used for residential, or recreational purposes.

The term “Tenant” shall mean and refer to a lessee under a written agreement for the rent and hire of a family dwelling unit in Dowry Creek.

The term “Resident” shall mean and refer to each owner and tenant of a family dwelling unit who resides in Dowry Creek.

The term “Member” shall mean and refer to all those owners and tenants who are members of the association as defined in Section 1, Article 3
The term “Private Open Space” is to be used interchangeably in this declaration with those properties designated on recorded plats or in deeds as “Open Space” or “Common Properties.”

The term “Residential Lot” shall mean any sub divided parcel of land located within the properties for which no building permit has been issued by the appropriate governmental authorities.  

The covenants and restrictions below will be referred to as the General Property Covenants of Dowry Creek, and will be recorded in the Office of the Register of Deeds of Beaufort County, Washington, North Carolina, and may be incorporated by reference in deeds to real property recorded in the land records of said Office of the Register of Deeds.

PART I

COVENANTS, RESTRICTIONS AND AFFIRMATIVE OBLIGATIONS APPLICABLE TO ALL PROPERTIES IN DOWRY CREEK
The primary purpose of these covenants and restrictions is to create a community which is aesthetically pleasing and functionally convenient.  In order to implement these covenants, the Association shall establish and amend from time to time objective standards and guidelines including, but not limited to, Architectural Standards and Construction Specifications, Uniform Sign Regulations, Uniform Mailbox Regulations, Landscape Guidelines, Dock and Pier Guidelines and Environmental Rules and Regulations as defined hereinafter, which shall be in addition to and more restrictive than these covenants and which shall be binding on all Property Owners within Dowry Creek.

1.
No building, fence, dock, pier or other structure shall be erected, placed or altered nor shall a building permit for such improvement be applied for on any Property in Dowry Creek until the proposed building plans, specifications, exterior color or finish, plot plan (showing the proposed location of such building or structure, drives and parking areas), the land management plan described in Paragraph 1 of Part II and construction schedule shall have been approved in writing by the Association.  In addition, the Association may require prior written approval of a landscape plan.  The Association further reserves the right to amend Architectural Standards and Construction Specifications for all Properties within Dowry Creek.  These standards will define and limit those standards and specifications which will be approved on all properties including, but not limited to, architectural style, exterior color or finish, landscape design and construction techniques.  Refusal or approval of plans, location, exterior color or finish or specifications may be based by the Architectural Review Committee (ARC) upon any ground, including purely aesthetic considerations, which in the sole and uncontrolled discretion of the ARC shall seem sufficient.  No alteration in the exterior appearance of any building or structure, including exterior color or finish, shall be made without prior written approval by the ARC.  One (1) copy of all plans and related data shall be furnished to the ARC for its records.  In the event approval of such plans is neither granted nor denied within thirty (30) days following receipt of the ARC of written demand for approval, the provisions of this paragraph shall be thereby waived. 

2.
  In order to assure that buildings and other structures will be located and staggered so that the maximum view, privacy, sunlight and breeze will be available to each building or structure within the confines of each Property, and to assure that structures will be located with regard to the topography of each Property, taking into consideration the location of large trees and other aesthetic and environmental considerations, the ARC reserves the right to control absolutely and solely to decide (subject to the provisions of the Beaufort County Zoning and Subdivision Regulations, any applicable city ordinances) the precise site and location of any building or structure on any Property in Dowry Creek for reasons which may, in the sole and uncontrolled discretion and judgment of the ARC seem sufficient.  Such location shall be determined only after reasonable opportunity is afforded the Property Owner to recommend a specific site.  The provisions of this paragraph shall in no way be constructed as a guarantee that the view, privacy, sunlight or breeze available to a building or structure on a given Property shall not be affected by the location of a building or structure on an adjacent Property.

3.
Each Property Owner shall provide space for the parking of automobiles off of public or private streets prior to the occupancy of any building or structure constructed on said property in accordance with reasonable standards established by the ARC.

4.
No signs shall be erected or maintained on any lot, by anyone, except with the written approval of the ARC.  

5.
It shall be the responsibility of each Property Owner, tenant, contractor or subcontractor to maintain a clean, attractive, healthy and safe building site and lot on any Property in Dowry Creek.  The Association and its agents reserve the right to enter any Property to correct any condition that it deems to be detrimental to Dowry Creek, including, but not limited to, the removal of trash or debris on the property.  The cost of the corrective action shall be paid by the Property Owner.   Such entry shall not be made until thirty (30) days after the Owner of the Property has been notified, in writing, of the need to take corrective action.  However, if the corrective action poses a health or safety hazard, the Owner is required to take care of this immediately and if not done, the Association will take immediate action and pass the cost onto the Owner.  The provisions of this paragraph shall not create an obligation on the part of the Association to take any such corrective action.

6.
All mailboxes in the community shall be of uniform design and color, subject to the approval of the ARC.

7.
Prior to the occupancy of a building or structure on any Property, proper and suitable provisions shall be made for the disposal of sewage by connection with the sewer system presently approved by the State of North Carolina for use in Dowry Creek.

8.
Prior to the occupancy of a building or structure on any Property, proper and suitable provisions for water shall be made by individual wells on each lot or the acceptable public water system.

9.
The Association reserves a perpetual, alienable and releasable easement and right on, over and under the properties to erect, maintain and use various utilities including electric, telephone, sewer, water, CATV or other public conveniences over those portions of such Property as may be reasonably required for utility line purposes; provided  no such utility easement shall be applicable to any portion of such property as may already have been used for construction of an approved building or a portion of the property that may be designated as a site of a building.  These easements and rights expressly include the right to cut any trees, bushes or shrubbery, make any grading of the soil, or take any other similar action reasonably necessary to provide economical and safe utility installation and to maintain reasonable standards of health, safety and appearance.  The Association further reserves the right to locate wells, pumping stations,  and tanks within Dowry Creek in any Private Open Space.  Such rights may be exercised by any licensee of the Association, but this reservation shall not create any obligation on the part of the Association to provide or maintain any such utility or service.

10.
Any dwelling or outbuilding on any lot which may be destroyed in whole or in part by fire, windstorm or for any other cause or act of God, must be rebuilt within nine (9) months or all debris removed and the lot restored to a sightly condition within sixty (60) days after the occurrence.

PART II

ADDITIONAL RESTRICTIONS TO IMPLEMENT EFFECTIVE ENVIRONMENTAL AND LAND MANAGEMENT CONTROLS
1.
The protection of the natural vegetation is essential to ensure the preservation of environmental quality at Dowry Creek.  Each home’s lot should be designed to ensure that the maximum number of existing trees are maintained.   A rough field-staking plan based on an accurate tree location survey should be submitted to the ARC.  If the ARC deems necessary the plan may be redesigned.  Removal of trees in excess of six inches (6") in diameter must be approved by the ARC.  Approval for the removal of trees located within ten (10) feet of the main dwelling or accessory building or within ten (10) feet of the approved site for such building will be granted unless such removal will substantially decrease the beauty of the Property.

2.
In order to implement effective and adequate erosion control, the Association and its agents shall have the right to enter upon any Property before or after a building or structure has been constructed for the purpose of performing any grading or landscaping work or constructing and maintaining erosion prevention devices.  However, prior to exercising its right, the Association shall give the Owner of the Property the opportunity to take any corrective action required by giving written notice indicating what type of corrective action is required and specifying in that notice immediate corrective action must be taken by the Owner.  If the Owner fails to take the corrective action specified immediately, the Association or its agent may then exercise its right to enter upon the property in order to take the necessary corrective action.  The cost of such erosion prevention measures shall be kept as low as reasonably possible.  The cost of such work for which a building permit has been issued by the appropriate governmental authorities, shall be paid by the Owner.

3.
In order to implement effective insect, reptile, rodent and woods fire control, the Association and its agents have the right to enter upon any property for the purpose of mowing, removing, clearing, cutting or pruning underbrush, weeds or other unsightly growth which, in the opinion of the Association, detracts from the overall beauty, setting and safety for Dowry Creek.  The cost of this vegetation control shall be kept as low as reasonably possible and shall be paid by the Owner of the Property.  Such entry shall not be made until thirty (30) days after the Owner has been notified, in writing, of the need of such work and unless such Owner fails to perform the work within said thirty (30) day period.  The provisions in this paragraph shall not create any obligation on the part of the Association to mow, clear, cut or prune any property.

4.
In addition, the Association reserves the right, its successors and assigns, and its agent, a perpetual, alienable and releasable easement and right on, over, and under any property to dispense pesticides and take other actions which, in the opinion of the Association, are necessary or desirable to control insects and vermin and to cut fire breaks and take other actions which, in the opinion of the Association, are necessary or desirable to control fires on any Property or any improvements thereon.  The rights reserved in this paragraph and in paragraphs 2 and 3 shall not be unreasonably employed and shall be used only where necessary to affect the stated intents and purposes of said paragraphs.

PART III

ADDITIONAL RESTRICTIONS

 AFFECTING PRIVATE OPEN SPACE AREAS
1.
It is the intent of the Association to maintain and enhance certain Properties which the Association designates as “Private Open Space”, i.e. Community lot, Storage area and Boat ramp.  The Association reserves the right to review, modify, transfer, sell, convey, give, donate or lease to any second party any parcel of land designated as “Private Open Space”.

2.
Land designated as “Private Open Space” will be available exclusively for the sole use of Owners and Tenants of such Property and their guests.  All expenses incurred in the protection, maintenance and enhancement of “Private Open Space” shall be paid equally by Property Owners entitled to use such areas.

3.
Upon receipt of the written request of seventy-five percent (75%) of the Owners having an easement of enjoyment over a “Private Open Space”, the Association shall permit the construction, maintenance and operation of the indoor and/or outdoor recreation and community facilities upon such “Private Open Space”.  The cost of such construction, maintenance and operation shall be at the sole cost of the Owners entitled to such easement of enjoyment.

4.
The Association shall have the right to protect from the erosion of lands described as “Private Open Space” by planting trees, plants and shrubs as necessary or by other construction methods deemed necessary.  The right is also reserved to take steps necessary to provide and insure adequate drainage ways, cut fire breaks, remove diseased, dead or dangerous trees and carry out other similar activities.

5.
The Association reserves a perpetual, alienable and releasable easement of right to go on, over and under any “Private Open Space Area” to erect, maintain and use utilities such as CATV, water, electric, sewer or other conveniences.  

6.
No dumping of trash, garbage, sewage, sawdust or any unsightly or offensive material shall be placed upon any “Private Open Space”.

7.
The granting of the easement in “Private Open Space” in this Part III in no way grants to the public or to the Owners of any land outside the Properties in Dowry Creek the right to enter any “Private Open Space” without the prior written permission of the Association.

PART IV

ADDITIONAL RESTRICTIONS AFFECTING

RESIDENTIAL PROPERTIES
1.
“Residential Properties” as used in this Part IV shall mean and refer to all parcels or tracts of land within the Properties defined as “Single Family Lots”.

2.
“Single Family Lots” or “Lots” and “Condominiums” as used herein shall mean and refer to all parcels or tracts of land within the Properties intended for subdivision or subdivided in Properties or lots intended for the construction of detached dwelling units.

3.
Plans required under Paragraph 1 of Part 1 of these covenants will not be approved unless the proposed house will have the minium square footage of enclosed dwelling space.  Such minimum requirements for each Lot, Site or Tract will be specified in each sales contract and stipulated in each deed.  The term “enclosed dwelling area” as used in these minimum size requirements does not include garages, terraces, decks, open porches, screened porches and similar areas.

4.
(a)  All Residential Properties shall be used for residential and recreational purposes.  The use of a portion of a dwelling unit on a Residential Property as an office by the owner or tenant thereof shall be considered a residential use if such use does not create undue customer or client traffic as determined by the Association.  

(b)  Only one (1) detached single family dwelling and one (1) small one-story accessory building shall be erected on each Single Family Lot as long as the accessory building does not overcrowd the Property.  The accessory building cannot be constructed prior to the main building nor shall it be used to conduct business.

(c)   A guest suite, without a kitchen, may be included as part of the main dwelling or accessory building provided this suite may not be rented or leased except as part of the entire premises including the main dwelling.   

5.
The exterior of each house, Multiple Family Dwelling units and all other structures must be completed within one (1) year after the construction of same shall have commenced on all Single Family Lots and within two (2) years on all Multiple Family Tracts.  Exceptions will be given where completion is impossible due to fires, national emergencies or natural calamities.  House and other dwelling structures may not be occupied until the exteriors have been completed.   Refer to Part I, numbers 7 and 8.  During construction, the Owner of a Lot, site or tract shall require the contractor to maintain the Property in a reasonably clean, safe and uncluttered condition.  The failure to comply with the above requirements will be considered a violation and breach of these Covenants.  The Association reserves the right to enter the Property and take corrective action necessary to complete or bring into compliance any of the violations mentioned above.   Such entry shall not be made until thirty (30) days after the Owner of the Property has been notified in writing.  The cost bringing the property into compliance shall be paid by the Owner.  The provisions of this paragraph shall not create any obligation on the part of the Association to take any action to effect compliance with Paragraph 5.

6.
Each Residential Property Owner shall provide a screened area for all unsightly objects, including, but not limited to,  garbage receptacles, fuel tanks, clothes lines, electric and gas meters and air conditioning equipment in order to conceal them from view.  Plans for such screened areas, and alterations of those screened areas,  should be submitted to the ARC for approval. 

Garbage receptacles and fuel tanks may be located underground outside of these screened areas.  Location must be approved by the ARC.  Each Property Owner has the option to use the centrally located garbage receptacle.  If private refuse collection is desired, receptacles must be removed, out of sight, the same day. 

7.
No mobile home, trailer, tent, barn or other similar out building or structure shall be placed on any Residential Property at any time, either temporarily or permanently.  Boats, campers, recreational vehicles, oversized vehicles or utility trailers may be maintained on a Residential Property within an ARC approved enclosure or screened area so they are not visible from an adjacent property. 

8.
No temporary structure shall be placed on any Residential Property at any time, except necessary construction structures used by the contractor during construction of the main dwelling unit.  These structures may not at any time be used as residencies or be permitted to remain on the property after completion of construction.    The design and color of structures temporarily placed on a Residential Property by a contractor shall be subject to reasonable aesthetic control by the Association.

9.
No television disc or antenna, radio receiver, radio sender or other similar device shall be attached to or installed on any Residential Property or on the exterior portion of any building or structure on any Residential Property except as follows:

(a) The provisions of this paragraph shall not prohibit the Association from installing or approving the installation of equipment necessary for a master antenna system, Community Antenna Television (C.A.T.V.), mobile radio systems or other similar systems within the properties; and

(b) Should C.A.T.V. services be unavailable and good television reception not be otherwise available, the Owner may make written application to the Association for permission to install a television antenna or small satellite dish and such permission shall not be unreasonably withheld.

10.
The utility and drainage easement reserved by the Association shall be located along any two (2) of the boundary lines of each Single Family Lot.

11.
No Single Family Lot shall be subdivided or its boundary lines changed, nor shall application for same be made to Beaufort County, except with the prior written consent of the Association.  The provisions of this paragraph shall not prohibit the combining of two (2) or more contiguous lots into one (1) larger lot.  Following the combining of two (2) or more lots into one (1) larger lot, only the exterior boundary lines of the resulting larger lot shall be considered in the interpretation of these Covenants.

12.
In addition, the following restrictions shall apply to all Multiple Family Tracts:

(a) Plans required under Paragraph 1 of Part 1 for any Multiple Family Tract will not be approved unless the proposed house, dwelling unit, phase or group of dwelling units, or any other structures will have no more than the maximum number of dwelling units, maximum height above the ground, maximum number of residential dwelling floors, maximum occupancy of individual units and total maximum occupancy or density of all units combined within a given Multiple Family Tract.  Such maximum requirements for each Tract, as determined by the Association in its sole discretion, will be specified in each sales contract and stipulated in each deed.  No structure or structures shall be erected, altered, placed or permitted to remain on any Multiple Family tract except as provided for in these covenants and restrictions.

(b) No apartment building, buildings, or any portion of an apartment building shall be converted to a condominium or cooperative form of Ownership within the Properties without the prior written consent of the Association.  The Associations’s decision in determining whether to grant consent for such conversion may be based on any ground which in its sole and uncontrolled discretion shall seem sufficient.  Should such consent be granted, the resulting condominium or cooperative shall continue to be subject to these Multiple Family covenants.

13.
(a) No private docks, piers, moorings, boat houses, slips or similar structure may be erected on, placed on or connected to any lot, unless specifically authorized.  If authorized, the following terms and conditions apply:

(i) Complete plans and specifications including site, material, color and finish must be submitted to the ARC in writing;

(ii) Written approval by the ARC of such plans and specifications must be secured.  The ARC reserves the right in it’s uncontrolled discretion to disapprove such plans and specifications on any grounds, including purely aesthetic reasons.

(iii) Any alterations of plans or specifications of the completed structure 


must be submitted to the ARC in writing.  The ARC approval, in writing,  must be secured prior to construction.  

(iv) The Association shall not be responsible for any structural or other defects in plans or specifications submitted to it or in any structure erected according to such plans or specifications.

(b) All Lot Owners having private docks, piers, moorings, boat houses or similar structures as in Paragraph 13 (a) above must maintain these structures in a clean, orderly manner and in good repair and agree to paint, or otherwise treat with preservatives all wood or metal above the high water mark, exclusive of pilings.  If the Association judges the above to be not in compliance they shall notify the Owner, in writing, and after thirty (30) days may take corrective action.  The cost of all such actions shall be paid by the Lot Owner.  This does not obligate the Association in any way to make repairs.

14.  No animals or poultry of any kind, other than house pets shall be kept or maintained in any part of said property.  All pets must remain in the confines of the Owner’s property except when on a leash.  It is the Owners responsibility to clean up after their animals.  Kennel operations will not be permitted.  A kennel is defined as a housing for three (3) or more dogs.

PART V

ADDITIONS, LIMITATIONS, DURATION AND

VIOLATION OF COVENANTS TOGETHER WITH AFTER WORD
1.   (a) These covenants are to run with the land and shall be binding on all parties and all persons claiming under them for a period of thirty (30) years at which time said covenants shall automatically be extended for a successive period of ten (10) years; provided, however, that there shall be no extension of this Declaration if during the last year of the initial thirty (30) year period or the last year of any subsequent ten (10) year extension period, a majority of the total votes as determined in subparagraph (1(c)) entitled to be cast by all Owners of Properties in Dowry Creek, agree to terminate said covenants at a “duly called meeting”.  A quorum will consist of 60% of the Property Owners.  In the event the Owners of the Properties vote to terminate this Declaration, the President and Secretary of the Association, its successors and assigns, shall execute a certificate which shall stand for the Resolution of Termination adopted by the Owners.  The Resolution shall contain the date of the meeting, the number of votes required to constitute a quorum, the total number of votes necessary to adopt a Resolution, the number of votes cast in favor, and the number of votes cast against.  This Certificate shall be recorded in the Register of Deeds of Beaufort County, North Carolina, and therein as they relate to the termination of this Declaration. 

(b) A “duly called meeting” shall mean any open meeting of the Owners of Properties (or a portion of said Owners) called by the Association for said purpose, subject to giving a proper notice and the quorum requirements established in subparagraph (1(a)) and in paragraph (2) herein.  “Proper Notice” shall be deemed to be given when delivered personally or sent by mail to each Owner not less then thirty (30) days in advance of said meeting.  There shall be sent with such notice a statement of certain motions to be introduced or vote of the Owners and a ballot on which each Owner may vote for or against each motion.  Each ballot which is presented at such meeting shall be counted in calculating the quorum requirements for said meeting, provided such ballots shall not be counted in determining whether a quorum is present to vote upon motions not appearing on the ballot.  

2.  All proposed Amendments to this Declaration shall be submitted to a vote of the Owners of properties.  Any such Amendments shall be deemed approved if 2/3 of the votes cast at such meeting vote in favor of such Amendment.   The presence at said meeting of Owners of ballots entitled to cast sixty percent (60%) of the total vote of all the Owners of Property substantially affected by a change in covenants shall constitute a quorum.  If the required quorum is not present at said meeting, the Association may call another meeting or meetings subject to the giving of proper notice, and the required quorum at such meeting shall be one-half (½) of the required quorum at the preceding meeting.   If any proposed Amendment is approved by the Owners, the Association shall execute an Amendment, with the effective date less than sixty (60) days after the meeting.  This shall contain the date of the meeting, the number of Owners affected by the Amendment, the number of votes required to constitute a quorum at that meeting, the total number of votes for and the total number of votes against.  The Amendment shall be recorded in the Register of Deeds Office of Beaufort County, North Carolina.

3. The Association reserve unto itself, its successors, and assigns, the right to add additional restrictive covenants.

4. In the event of a violation or breach of any of the restrictions contained herein by any Property Owner, Tenant of such Owner or agent of such Owner, the Owners of Properties in  Dowry Creek, or any of them, jointly or severally, shall have the right to proceed at law or in equity to compel a compliance to the terms hereof or to prevent the violation or breach in any event.  In addition to the foregoing, the Association shall have the right to proceed at law or in equity to compel a compliance to the terms hereof or to prevent the violation or breach in any event.

In addition, the Association shall have the right, whenever there shall have been placed or constructed on any property in Dowry Creek any building, structure, chemical substance, object, material or condition which is in violation of these restrictions, to enter upon such property and summarily abate or remove the same at the expense of the Owner, if after thirty (30) days written notice of such violation it has not have been corrected by the Owner.  Also, if such condition requires immediate corrective action and such action is not performed immediately after notification, the Association shall have the right to enter the Property immediately and summarily abate or remove such violation at the expense of the Owner.  Any such entry and abatement or removal shall not be deemed trespass.  

In addition, the Association or its agent shall have the right, whenever permitted by any restriction contained in Part II of this Declaration, to enter immediately (unless otherwise specifically stated in said Part II) any Property in Dowry Creek to implement environmental controls, to take corrective action, or to take any action necessary to effect compliance with the Environmental Rules and Regulations.  Whenever specifically stated in said Part II, the cost of such action, when performed by the Association or its agent shall be paid by the Owner of the Property on which the work is performed.   Entrance upon any Property pursuant to the provisions of said Part II shall not be deemed a trespass.

5. Whenever the Association or its agent is permitted by this Declaration to correct, repair, enhance, improve, clean, preserve, clear out, remove or take any action on any Property or on the easement areas adjacent thereto, entering the property and taking such action shall not be deemed a trespass.

6. The failure to enforce any rights, reservations, restrictions of conditions contained in this Declaration regardless of how long such failure shall continue, shall not constitute a waiver of, or a bar  to, such right to enforce.

7. Whenever the Association is permitted by this Declaration to take any action on any property, or on the easement areas and whenever it is stated in this Declaration that the cost of such action (hereinafter called the Cost of Corrective Action) shall be paid by the Owner of the Property in which action was taken.  The Cost of Corrective Action, together with such interest thereon at the maximum annual rate permitted by law from the due date and costs of collection therefore including a reasonable attorney fee as hereinafter provided, shall be a charge and continuing lien on the real property and improvements thereon, against which the Cost of Corrective Action is charged in the hands of the then Owner his heirs, devisees, personal representatives, tenants and assigns and, in addition shall be the personal obligation of the Owner of such real Property at the time when such Cost of Corrective Action become due and payable.  The Cost of Corrective Action shall be billed at the completion of such corrective action, and all bills shall be due and payable thirty (30) days from the date of mailing.

If the Cost of Corrective Action is not paid within thirty (30) days after the due date, the Association or its agent may bring an action at law against the Property Owner personally and there shall be added to the amount of such Cost of Corrective Action the costs of preparing the filing of the complaint in such action and a reasonable attorney’s fee, and in the event a judgment is obtained, such judgment shall include interest on the Cost of Corrective Action as above provided and a reasonable attorney’s fee together with the costs of the action.

The lien of the Cost of Corrective Action provided for herein shall be subordinate to the lien of any first deed of trust now or hereafter placed upon any Property subject to these covenants.  In the event a creditor (other than the Association or the creditor of the Association) acquires title to any Property pursuant to foreclosure or any other proceeding or deed in lieu of foreclosure, said creditor shall be subject to any lien of the cost of Corrective Action placed upon such Property during the time in which the creditor holds title to such Property.

8.  Dowry Creek Community Association, Inc. has established and published certain covenants and land use restrictions affecting certain properties in Dowry Creek.  Said covenants are to be recorded contemporaneously herewith in the Records in the Office of the Register of Deeds of Beaufort County, North Carolina.  Properties described in Part I and Owners of Properties shall also be subject to the provisions of the said covenants established by Dowry Creek Community Association.

9. Notwithstanding anything contained herein to the contrary, all the provisions of these covenants shall be subject to and conform with the provisions of (i) the Beaufort County zoning and Subdivision Regulations, and the rules and regulations promulgated hereunder, as may from time to time hereafter be amended or modified, (ii) the Master Plan for the development of Dowry Creek as may from time to time hereafter the amended or modified.

10. Neither the Association, nor its officers, employees or agents shall be liable to any Property owner or to any other person on account of any claim, liability, damage or expense suffered, incurred by or threatened against any Property Owner or such other person arising out of or in any way relating to the subject matter of any reviews, acceptances, inspections, permissions, consents or required approvals which must be obtained from the Association, Beaufort County, the State of North Carolina, or any Federal agency whether given, granted or withheld.

11. Should any covenants or restrictions herein contained or any article section, subsection, sentence, clause, phrase or term of this Declaration be declared to be void, invalid, illegal or unenforceable, for any reason, by the adjudication of any court or other tribunal having jurisdiction over the parties hereto and the subject matter hereof, such judgment shall in no way effect the other prohibitions hereof which are hereby to be severable and which shall remain in full force an effect.

PART VI

MEMBERSHIP AND VOTING RIGHTS IN THE ASSOCIATION

1.
Membership
Every Owner and Tenant shall be a member of the Association.  Every Owner shall be required to submit the names of his tenants and the duration of their tenancy to the Secretary of the Association.  

2.
Voting Rights

Type A: Type A  members shall be all owners of residential lots and family dwelling units.  A type A member shall be entitled to two (2) votes for each family dwelling unit owned.
Type B: Type B members shall be all owners of platted commercial sites and multiple family tracts.  A Type B member shall be entitled to one (1) vote for each $100 in annual assessments paid to the Association.  The amount shall be rounded off to the nearest $100.

3.
Governance
The Association shall be governed by a Board of Directors consisting of five (5) members.  The term of such Directors is to be determined in accordance with the provisions of the Articles of Incorporation of the Association.

4.
Election of the Board of Directors
Each Type A and B Member shall be entitled to as many votes as allowed in Paragraph 2 of Section VI.
5.
Members to Have Power of Referendum in Certain Instances
Where specifically provided for herein, the Members or some specific portion thereof shall have the power to approve or reject certain actions proposed to be taken by the Association by Referendum.  Fifty-one percent (51%) or more of the votes will be required to pass the Referendum, however in certain instances previously determined, a higher percentage may be required to pass and that percentage shall take control in those instances.

6.
Quorum Required for Any Action Authorized at Regular or Special Meetings of the Association
The quorum required for any action which is subject to a vote of the Members at an open meeting of the Association (as distinguished from the Referendum) shall be as follows:  

A.
The first time a meeting of the members of the Association is called to vote on (i) an increase in the maximum annual assessment greater than the Consumer Price Index (CPI) for the previous year, (ii) a special assessment, (iii) the gift or sale of any common properties, (iv) an amendment to this declaration, or (v) the termination of this declaration, the presence at the meeting of members, or proxies entitled to cast sixty percent (60%) of the total vote of the membership required for such action shall constitute a quorum.  

B.
The first time a meeting of the members of the Association is called to vote on any action other then that described in subparagraph A above, the presence at the meeting of members, or proxies entitled to cast thirty percent (30%) of the total vote of the membership required for such action shall constitute a quorum.

If the required quorum is not present at any meeting described in A or B above, with the exception of any meeting called to vote on the termination of this declaration, another meeting or meetings may be called subject to the giving of proper notice and the required quorum at such subsequent meeting or meetings shall be one half (½) of the required quorum at the preceding meeting.

“Proper notice” shall be deemed given when each member is notified not less then thirty (30) days prior to the date of the meeting at which any proposed action is to be considered. 

7.
Proxies
All members may vote and transact business at any meeting by proxy authorized in writing, provided, however, that proxies shall not be required for any action which is subject to a Referendum, in which case the votes of all the members polled shall be made by specifically provided ballots mailed or delivered to the Association.

8.
Ballots by Mail
When required by the Board, there shall be sent with notices of regular or special meetings, a statement of motions to be introduced for vote and a ballot on which each Member may vote for or against each motion.  Each ballot which is presented at such meeting shall be counted in calculating the quorum requirements.  Provided, however, such ballots shall not be counted in determining whether a quorum is present to vote on motions not appearing on the ballot. 

PART VII

COVENANTS FOR ASSESSMENTS 

1.
Creation of the Lien and Personal Obligation of Assessments
Each Owner of any Residential Lot, Family Dwelling Unit, Multiple Family Tract, Public or Commercial Site shall be deemed to covenant and agree to all the terms and provisions of this Declaration and pay to the Association: (a) annual assessments or charges; and (b) special assessments.  The Annual and Special Assessments, together with interest and cost of collection including a reasonable attorney’s fee, shall be a charge and continuing lien on the real property and improvements thereon against which each such assessment is made.  The Owner of the Property, at the time these assessments become due and payable, is responsible for all of the above fees.  In the case of co-ownership, all such co-owners shall be jointly and severally liable for the entire amount of the assessment.  

2.
Purpose of the Assessments
The annual assessment levied by the Association shall be used exclusively for the improvement, maintenance, enhancement, and operation of the restricted Private Open Spaces and to provide services which the Association is authorized to provide.

3.
Maximum Assessments
The maximum annual assessment shall be calculated in accordance with the following schedule, and may be automatically increased each year by an inflation factor if deemed necessary by the Board:  

Property Type



Maximum Regular Annual Assessment
Residential Lots


$360 per lot

Family Dwelling Units

$360 per lot

Public or Commercial Units

$10 cents per square foot of floor space

  but not less then $192 per unit 

Public or Commercial Sites

$192 per acre; pro rated for part of an acre

  not less then $192 per site or track 

Assessments shall be billed quarterly.  All assessment bills shall be due and payable thirty (30) days from the date of mailing.  

The Board may authorize a billing agent to collect the assessments provided for herein.

The Owner of any assessable property which changes from one category to another during an assessment year shall be billed an additional amount for the remaining full quarters of such year to reflect the category change.

The Board shall determine the square footage of floor space to be assessed for each public or commercial unit.  

The maximum regular annual assessment may be automatically increased each year if determined necessary by the Board, but not to exceed the percentage of the Consumer Price Index for the previous year.

Any increase in the maximum regular annual assessment shall be made so that the proportionate increase is the same for Owners of Residential Lots, Family Dwelling Units, Public or Commercial Sites or Units.

4.
Special Assessment for Improvements and Additions
In addition to the maximum regular annual assessments the Association may levy special assessments for the following purposes: 

a..  Construction, reconstruction, repair or replacement of capital improvements on the Private Open Spaces.

b.  For additions to the Private Open Spaces

c.  To provide for the necessary facilities and equipment to offer the services authorized herein.

d.  To repay any loan made to the Association to enable it to perform the duties and functions authorized herein.

e.  Special Assessments prior to being charged must be approved by a vote of fifty-one per cent (51%) of the members of the Association at a duly called meeting subject to the quorum requirements established by Part VI, Section 6.  The notice of such meeting shall include statements of favor and opposition from the Board and shall not exceed five pages in length.  



f.  The Special Assessment in any one year shall be in addition to the Regular Annual Assessment and is not to exceed the amount of the Regular Annual Assessment except as required to make repairs due to a storm, fire, natural disaster or other casualty loss.   

g.  The proportion of each Special Assessment be paid by the Owners of various classifications of assessable properties shall be equal to the proportion of the Annual Assessments.

5.
Reserve Funds
The Association shall establish reserve funds from its Annual Assessments to be held in reserve in an interest drawing account of investments as a reserve for:  

a.  Major rehabilitation or major repairs.

b.  For emergency and other repairs required as a result of storm, fire, natural disaster or other casualty loss.

c.  Initial cost of any new service to be performed by the Association.

6.  
Duties of the Board
The Board shall fix the amount of the Annual Assessment against each Residual Lot, Family Dwelling Unit, Public or Commercial Site or Unit and shall at that time direct the preparation of an index of the properties and Annual Assessments applicable thereto, and any Special Assessments applicable thereto, which shall be kept in the office of the Association and which shall be open to inspection by any member.  Written notice of the Assessment shall be sent to every member subject thereto.  The Association, shall upon demand at any time, furnish to any Owner liable for said Assessments a certificate in writing, signed by an Officer of the Association setting forth whether said Assessments have been paid.  If the Board authorizes a billing agent to collect Assessments, the Certificate of the Billing Agent shall be conclusive evidence against all but the Owner of payment of any Assessment therein stated to have been paid.

7.
Effect of Non Payment of Assessments
If the Annual Assessment or any Special Assessment is not paid on or before the past due date then such Assessment shall become delinquent and shall (together with interest thereon at the maximum annual rate permitted by law from the due date and cost of collection thereof including a reasonable attorneys fee) become a charge and continuing lien on the land and all improvements thereof, against which each such Assessment is made in the hands of the then Owner, his heirs, devisees, personal representatives and assigns.

If the Assessment is not paid within thirty (30) days after the past due date, the Association may bring an action at law against the Owner personally and there shall be added to the amount of such Assessment the costs of preparing the filing of the Complaint in such action and a reasonable attorney’s fee, and in the event a judgment is obtained, such judgment shall include interest on the Assessment as above provided and a reasonable attorney’s fee together with the costs of the action.  

If the Board elects to utilize a Billing Agent to collect Assessments, interest which shall accrue on past due sums will be the maximum interest rate which such agent may lawfully charge.

8.
Subordination of the Lien
The Lien of the Assessments provided for herein shall be subordinate to the lien of any first deed of trust now or hereafter placed upon any properties subject to Assessment, and in addition, shall be subordinate to the lien of the cost of Corrective Action provided for in the Conveyance applicable to all property in Dowry Creek now or hereafter placed upon any properties subject to Assessment.  In the event a creditor acquires title to any property subject to Assessment pursuant to foreclosure or any other proceeding or deed in lieu of foreclosure, said creditor shall be subject to assessments accruing after such acquisition.

9.
Exempt Property
Private Open Spaces shall be exempt from the Assessments, charges and liens created herein. 

10.
Annual Statements
The President, Treasurer or other such officer who has custody of the funds of the 

Association shall annually, within ninety (90) days after the close of the fiscal year of the Association prepare and execute under oath a general itemized statement showing the actual assets and liabilities of the Association at the close of such fiscal year and a statement of revenues, costs and expenses.  It shall be necessary to set out in the statement the name of any creditor of the Association, provided, however, that this requirement shall be construed to apply only to creditors of more than one years annual assessment plus ninety days.  Such Officer shall furnish to each Member of the Association, who may make request therefore in writing, a copy of such statement within thirty (30) days after receipt of such request.  Such copy may be furnished to the other Member either in person or by mail.  Any holder of a first mortgage on a lot(s) or unit(s) shall be entitled upon written request to a financial statement for the immediately preceding fiscal year.

11.
Annual Budget
The Board shall prepare and make available to all Members, at least sixty (60) days prior to the first day of the following fiscal year, a budget outlining anticipated receipts and expenses for the following fiscal year.  The financial books of the Association shall be available for inspection by all Members at all reasonable times.

VIII

FUNCTIONS OF ASSOCIATION
1.
Ownership and Maintenance of Property
The Association shall be authorized to own and maintain restricted Private Open Spaces, equipment, furnishings and improvements devoted to the following uses:

a.  For roads, roadways, cul-de-sac islands and other area entrances. 

b.  For buildings used in maintenance functions. 

c.  For providing any services which the Association is authorized to offer under Section 2 of Article 8.

d.  For sewage facilities.

2.
Services
The Association shall be authorized but not required except as specified in Section 3 of this Article, to provide the following services:

a.  Cleaning and maintenance of all roads, roadways, cul-de-sac islands, area entrances, Private Open Spaces.

b.  Landscaping and beautification of all roads, roadways, cul-de-sac islands, area entrances, Private Open Spaces.

c.  Lighting of Waste Treatment Plant.

d.  Fire protection and prevention.

e.  Garbage and trash collection and disposal.

f.  Insect and pest control to the extent it is necessary or desirable and in judgment of the Board to supplement the service provided by State and Local Governments.

g.  The services necessary or desirable in the judgment of the Board to carry out the Association’s obligations and business under the terms of this document.

h.  To take any and all actions necessary to enforce all covenants and restrictions.

i.   To set up and operate an Architectural Review Board for all properties within Dowry Creek.

j.  To construct improvements on Private Open Spaces.

k.  To provide administrative services, including, but not limited to, legal, accounting and financial; and communication services, including, but not limited to, community newsletters and newspapers to inform Members of activities, notices of meetings, referendums, and other issues and event of community interest.  

l.  To provide liability and hazard insurance covering improvements and activities on Private Open Spaces.  

m.  To provide sewage treatment.

n.  To construct signs for use throughout the Properties.

o.  Improvement of fishing available to Members in Dowry Creek.  

3.
Minimum List of Functions and Services
a.  The Association shall provide the administrative services necessary to carry out 

the Associations obligations and business under the terms of this Declaration, the Articles of Incorporation, and the By-laws, including, but not limited to, Legal, Accounting, Financial, and Communications Services.

b.  The Association shall administer and enforce the conveyance and restrictions established in this Declaration, including, but not limited to, the following:

1.  The Association shall set assessments, levy cash assessments, notify members and collect such assessments. 

2.  The Association shall prepare accurate indexes of members, votes, the maximum number of residential lots and family dwelling units authorized in the properties and the maximum regular annual assessment.

3.  The Association shall oversee an Architectural Review Board.

4.  The Association shall maintain and operate all Private Open Spaces.

5.  The Association shall hold annual meetings, special meetings and referendums as required, hold elections for the Board and give members proper notice as required.
 

6.  The Association shall prepare annual statements and budgets and shall make the financial books of the Association available for inspection, by members, at all reasonable times.

c.  The Association shall provide appropriate liability and hazard insurance coverage for improvements and activities on all Private Open Spaces. 

1.  Ownership of Policies - All the insurance policies shall be purchased by the Association for the benefit of all the Association and the Owners, and their security interest may appear and provisions shall be made for the issuance of certificates of mortgagee endorsements to the mortgagees of owners.  

2.  Coverage - All buildings and improvements upon the land and all personal property included in the Private Open Spaces and facilities shall be insured in an amount equal to full replacement value as determined annually by the Association with the assistance of the insurance company providing coverage.   Such coverage shall provide protection against:  

i  Loss or damage by fire and other hazards covered by standard extended coverage endorsement

ii Such other risks as from time to time shall be customarily covered with respect to buildings on the land

iii Such policies shall contain clauses providing for waiver of subrogation

3.  Liability - Public liability insurance shall be secured with limits of liability of no less then one million dollars ($1000000.00) per occurrence and shall include an endorsement to cover liability of the Owners as a group to a Single Owner.

4.  Premiums - Premiums for insurance policies are purchased and paid for by the Association and charged to the Owners through the annual assessment. 

5.  Proceeds - All proceeds shall be payable to the Association as insurance trustees.  The sole duty of the Association as trustees shall be to receive such proceeds and hold the same in trust for the purposes stated herein or stated in the By-Laws for the benefit of the Owners and their mortgagees.  Proceeds received will be put in the Association’s treasury for the following:

i Expenses of the Trust - expenses of the Insurance Trustees shall be paid first.

ii Reconstruction or repair - the remaining proceeds shall be paid to defray the cost of repairs.  Any proceeds remaining shall be retained by the Association.

6. Bonding - All persons responsible for or authorized to expend funds or otherwise deal in the assets of the Association or those held in trust, shall first be bonded by a fidelity insurer to indemnify the Association for any loss or default in the performance of their duties in an amount equal to six (6) months’ assessments plus reserves accumulated.

d.  The Association, at the discretion of the Board, may provide appropriate directors and officers legal liability insurance and indemnify persons pursuant to the provisions of the Articles of  Incorporation.

e.  The Association shall keep a complete record of all its acts and corporate affairs.

f.  The Association shall provide regular and thorough cleanup, landscape maintenance, and mowing on all roads, cul-de-sac islands, Private Open Spaces throughout the properties. 

g.  The Association shall provide general maintenance of neighborhood signs.

4.  Obligation of the Association
The functions and services which the Association is authorized to carry out or provide may be added or reduced at any time upon an affirmative vote of fifty one per cent (51%) of the votes cast at a duly called meeting of the Association.  

5.  User Fees     

The Association may charge user fees for access to Private Open Spaces or services it may provide.  These fees may be charged per year, per use, or per the quantity of the service provided.  The amounts of these charges shall be at the discretion of the Board.  These fees may include, but are not limited to, charges for outdoor recreation facilities and sewage facilities and treatment.

6.  Architectural Review Committee
The Architectural Review Board shall be composed of at least three (3), but not more then eleven (11) members, all of whom shall be appointed by the Board.  At least one (1) member of the Board shall be a member of the Architectural Review Board at all times.  

_______________________________________, Corporation Vice President and Architectural Review Committee Chairman

I, ________________________________, a Notary Public of the County and State aforesaid, do hereby certify that ___________________________________ personally came before me this day and acknowledged that he is Corporation Vice President and Architectural Review Committee Chairman of DOWRY CREEK COMMUNITY ASSOCIATION, INC., a North Carolina Corporation, and that by authority duly given and as the act of the corporation, the foregoing instrument was signed in its name by its Corporation Vice President and Architectural Review Committee Chairman, and attested by him as its Corporation Vice President and Architectural Review Committee Chairman all as the act of the corporation.

Witness my hand and notarial seal, this 10th day of March, 2006.

_____________________________

Notary Public

My Commission Expires: ____________________________
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